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in their discretion they were at liberty in case the evidence satisfied 
them that the publication of the libel originated in the actual malice 
of the defendant to give such additional amount, as would in their 
opinion be a just punishment of the defendant, and be sufficient as 
an example to deter others from committing a similar offence. 

The judge, in not giving such a charge and in charging the jury 
that the plaintiff had a right to recover such damages as they in 
their discretion should think to be right and proper, in my judgment, 
committed an error. My conclusion therefore is, that the judgment 
should be reversed ; but my brethren being of a different opinion, 
it will be affirmed. 



In the Supreme Court of North Carolina, June Term, 1858. 

GEOROE HURDLE, ASSIGNEE, &0. VS. ORPHEUS S. BANNER. 1 

A set-off can properly be pleaded only where the parties are the same and the 
debts mutual. 

This was an action of debt on a note tried before his honor judge 
Manly, at fall term 1857, of Alamance Superior Court, plea set-off. 
The plaintiff proved the execution of a note, payable to one James M. 
Klapp, for $500, and its endorsement after due to himself for value. 
The defendant affirmed in evidence under his plea of set-off a note 
payable to himself and signed by the said James M. Klapp, and one 
Holt, who were partners in trade. This was objected to by the 
plaintiff, and ruled out by the court. To which ruling the defendant 
excepted. There was a verdict and judgment for the plaintiff and 
appeal by the defendant. 

1 Perhaps to the better understanding of the case it should be stated, that by 
virtue of a statute in North Carolina, an action of debt may be maintained by the 
indorser of a note ; also that by numerous decisions of our Supreme Court, one who 
takes a note after it is due, takes it subject to all the equities which attached to 
it in the hands of the payee, including set-offs. It will also be perceived that we 
have a statute, by force of which all contracts are practically joint and several. Its 
material terms as affecting this case are quoted in the opinion of the court. — Reporter. 
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No counsel appeared for the plaintiff. 
W. H. Bailey, for the defendant. 

The opinion of the court was delivered by 

Pearson, J. — A set-off is a cross action by the defendant against 
the plaintiff which is allowed by statute to avoid a multiplicity of 
suits where the debts are mutual, that is, where the parties are the 
same and the debts are due in the same right. Accordingly in 
Worth vs. Fentress, 1 Dev. 419, to a plea of set-off the plaintiff 
was allowed to rely upon several matters of defence by way of 
replication, which could only be done under the statute of Ann which 
permits several defences to be made by plea but does not extend to 
the replication, by treating the plea of set-off as an action on the 
part of the defendant. So in Wharton vs. Hopkins, 11 Ired. 505, 
to a plea of set-off against the assignee of the plaintiff, he was 
allowed to rely upon a set-off which the assignor was entitled to 
against the defendant by way of replication. " In all cases of joint 
obligations or assumptions of copartners in trade or others, suits 
may be brought against all or any number of the persons making 
such obligations, assumptions or agreements." Rev. Code, ch. 31, 
sec. 84. If the defendant had sued Klapp alone on the note given by 
him and Holt before Klapp had transferred the note in controversy 
to the plaintiff, there can be no doubt that he (Klapp,) could have 
relied upon it by way of set-off. It follows that if Klapp had sued 
the defendant on the note in controversy, he might have relied on 
the note of Klapp and Holt by way of set-off, because he had the 
right to sue Klapp alone and the set-off is a cross action between 
the same parties. As the note was assigned to the plaintiff after 
maturity, it was subject to the same defence that could have been 
made to it while it was held by the assignor. The case of the State 
Bank vs. Armstrong and others, 4 Dev. 519, was cited as opposed 
to this conclusion. We do not think so. The original action was 
brought against five obligors and it was held that one of the defen- 
dants could not rely upon a debt due to him alone by the plaintiff 
as a set-off, on the ground that in the cross action the parties were 
not the same as in the original action. We admit that if the defen- 
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dant had sued Klapp and Holt jointly on the note due him, then 
Klapp according to that case, if it be correctly decided, could not 
have used the note due to him alone by the defendant, as a set-off 
because there would have been different parties to the original and 
cross action. But no such difficulty is presented as our case stands. 
The original suit is by Hurdle, who stands in the place of Klapp, 
against the defendant and the cross action or set-off is by the defen- 
dant against Klapp. So the parties in both are the same and the 
circumstance that the defendant has also a several cause of action 
against Holt on the same note does not affect the principle. There 
is error. 

Judgment reversed and a venire de novo awarded. 



In the Supreme Court of North Carolina, June Term, 1858. 

ADAMS VS. HEDGPETH. 

A bail bond taken by the sheriff which omits the name of the security in the body 
of it, although signed and sealed by him, is a void bond, and cannot be enforced. 

This was a scire facias to subject the defendant as bail to be 
entered in Orange County Court, and carried by appeal to the 
Superior Court where it was tried before his honor Judge Saunders 
at the March term, 1858. 

The facts are as follows; the plaintiff sued out his writ to 
August term, 1856 of Orange County Court, against William H. 
Campbell, George Jackson, and Pride Jones ; at the return term 
the sheriff filed two bail bonds, one signed by Pride Jones with 
one Strayhan, as his bail, conditioned for his appearance, the other 
was signed and sealed by the said Campbell, Jackson and the pre- 
sent defendant, and is in these words, viz. 

State of North Carolina, 

Orange County. 
Know all men by these presents, That we, Wm. H. Campbell and George Jackson, 

and all of the County aforesaid, are held and firmly bound unto Richard M. 

Jones, sheriff of Orange County, as such sheriff in the just and full sum of seven hun- 
dred dollars, current money of the State aforesaid to be paid unto the said Richard II. 



